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I. Introduction 



On June 25, 2010, China's Supreme People's Court, Su- 
preme People's Procuratorate, Ministry of Public Security, 
Ministry of State Security, and Ministry of Justice formally pub- 
lished two sets of rules regarding the use of evidence in capital 
cases and the procedure for excluding confessions by criminal 
suspects that had been obtained through illegal means such as 
torture. First announced at the end of May, these new rules 
have been the subject of much discussion in recent weeks. 

To make the content of these new rules available to a 
broader audience, Dui Hua has produced English translations 
of the texts, released in three separate blog posts on Dui Hua's 
Human Rights Journal, available at http://www.duihua.org/ 
hrjournal/evidence/evidence.htm. 

II. Notice from the Supreme People's Court, Supreme 
People's Procuratorate, Ministry of Public Security, 

Ministry of State Security, and Ministry of Justice 
Regarding the Issue of "Rules Concerning Questions 
About Examining and Judging Evidence in Death Penalty 
Cases" and "Rules Concerning Questions About 
Exclusion of Illegal Evidence in Handling 
Criminal Cases" 

To the Higher People's Courts, People's Procuratorates, 
Public Security Departments (Bureaus) , State Security Depart- 
ments (Bureaus) , Justice Departments (Bureaus) of each prov- 
ince, autonomous region, and municipality; the Military 
Court, Military Procuratorate, and Security Department of the 
General Political Department of the People's Liberation Army; 
and the Production and Construction Corps Division of the 
Xinjiang Uyghur Autonomous Region Higher People's Court 
and the People's Procuratorate, Public Security Bureau, Jus- 
tice Bureau, and Prison Management Bureau of the Xinjiang 
Production and Construction Corps: 

In order to further perfect our nation's criminal proce- 
dure system and in accordance with the central government's 
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general plan for deepening reform of legal institutions and 
work mechanisms, the Supreme People's Court, Supreme Peo- 
ple's Procuratorate, Ministry of Public Security, Ministry of 
State Security, and Ministry of Justice have recently, following 
extensive investigation and research, jointly established "Rules 
Concerning Questions About Examining and Judging Evi- 
dence in Death Penalty Cases" and "Rules Concerning Ques- 
tions About Exclusion of Illegal Evidence in Handling Crimi- 
nal Cases" (hereafter the "two sets of rules"), which we hereby 
issue to you and request compliance and implementation. 

So that the two sets of rules may be stringently and thor- 
oughly implemented in the course of executing the law, we 
hereby issue the following opinions: 

A. Fully Recognize the Enormous Significance of the Establishment 
and Implementation of the Two Sets of Rules 

The two sets of rules set higher standards and stricter de- 
mands on law enforcement organs' handling of criminal cases, 
especially death penalty cases. As such, they are extremely sig- 
nificant for the perfection of our nation's criminal procedure 
system, increasing the quality of law enforcement and han- 
dling cases, and promoting socialist rule of law construction. 
The central government places a high priority on these two 
sets of rules, and Comrade Zhou Yongkang, member of the 
CPC Politburo member and secretary of the Central Politics 
and Law Committee, led a full session of the Central Politics 
and Law Committee that also served as a briefing on reform of 
the legal system [at which] serious discussions of the two sets 
of rules [took place]. He called on people's courts, people's 
procuratorates, public security organs, state security organs, 
and judicial administration organs at all levels to carry out 
their duties in accordance with the law; strictly implement the 
two sets of rules; pay attention to facts, evidence, the law, and 
responsibilities; guarantee quality in handling cases; punish 
crime, protect human rights, and uphold justice in accordance 
with the law; and ensure that each criminal case handled can 
withstand scrutiny of the law and history. Relevant organs in 
each province, autonomous region, and municipality must im- 
plement national laws fully and correctly, carry out the crimi- 
nal justice policies of the Party and state at a high level, and 
actively increase publicity work in order to give full recogni- 
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tion to the enormous significance of adopting the two sets of 
rules. 

B. Resolutely Arrange and Begin Training for the Two Sets 

of Rules 

People's courts, people's procuratorates, public security 
organs, state security organs, and judicial administration or- 
gans should seriously and immediately begin training and 
study of the two sets of rules, taking practical circumstances 
into consideration and employing different channels and 
methods. Care must be taken to arrange specialized training 
sessions for relevant personnel in order to ensure that each 
person involved in handling criminal cases fully grasps the de- 
tails of the two sets of rules. 

C. Stringently and Thoroughly Implement the Two Sets of Rules 

These two sets of rules not only fully set out the funda- 
mental principles for evidence in criminal procedure and de- 
tail standards of proof; they also further specify with respect to 
the collection, fixing, examination, judgment, and use of evi- 
dence. They not only establish the meaning and extended 
meaning of illegal evidence, but also standardize in detail the 
procedures and burden of proof [used] in investigating and 
excluding illegal evidence. Truly implementing these two sets 
of rules will inevitably play a major role in raising the stan- 
dards of law enforcement and improving the quality of law en- 
forcement personnel. Each unit concerned should stringently 
and thoroughly implement the two sets of rules in their prac- 
tice of executing the law and firmly establish the equal impor- 
tance of punishing crime and protecting human rights and the 
equal importance of substantive and procedural law. Evidence 
must be collected, examined, and judged fully, objectively, and 
in accordance with the law. Facts and evidence must be 
checked in order to raise the quality of criminal adjudications 
and ensure that the two sets of rules are implemented so that 
each criminal case can be handled in an ironclad manner. 
Summing up and reporting in a timely manner to central bod- 
ies in charge any new situations and problems encountered in 
the course of implementation, as well as new experiences dis- 
covered, must be resolute. 
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Finally, "Rules Concerning Questions About Examining 
and Judging Evidence in Death Penalty Cases" may be used as 
a reference for implementation in handling other criminal 
cases. 

Supreme People's Court, Supreme People's Procuratorate, 
Ministry of Public Security, Ministry of State Security, 

Ministry of Justice 
June 13, 2010 

III. Rules Concerning Questions About Exclusion of 
Illegal Evidence in Handling Criminal Cases 

In order to standardize legal practices and promote fair- 
ness in the execution of the law, these rules are established in 
accordance with the Criminal Procedure Law and relevant ju- 
dicial interpretations and in combination with the actual work 
of the people's courts, people's procuratorates, public security 
organs, state security organs, and judicial administration or- 
gans in handling criminal cases. 

Article 1: The category of illegal oral evidence includes state- 
ments by criminal suspects or defendants obtained through il- 
legal means such as coerced confession as well as witness testi- 
mony or victim statements obtained through illegal means 
such as use of violence or threats. 

Article 2: Oral evidence that has been determined to be illegal 
in accordance with the law shall be excluded and may not 
serve as the basis for conviction. 

Article 3: In the course of examining whether to approve ar- 
rest or initiate prosecution, the people's procuratorates shall 
exclude illegal oral evidence in accordance with the law and 
may not use it as the basis for approving arrest or initiating 
prosecution. 

Article 4: If, between the time that a copy of the indictment 
has been delivered and the time the trial commences, a defen- 
dant alleges that his or her pretrial confession was obtained 
illegally, he or she should submit a written motion to the peo- 
ple's court. If the defendant has real difficulties with writing, 
he or she may make the accusation orally to be recorded by a 
people's court employee or the defendant's defense counsel, a 
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copy of which the defendant shall sign or affix with his or her 
thumbprint. 

The people's court shall deliver a copy of the defendant's writ- 
ten motion or record of accusation to the people's 
procuratorate prior to the commencement of the trial. 

Article 5: If, prior to commencement of the trial or during the 
trial, a defendant or his or her defense counsel alleges that the 
defendant's pretrial confession was obtained illegally, the 
court should conduct an investigation in court immediately 
following the prosecutor's recitation of the indictment. 

If, prior to the conclusion of courtroom debate, the defendant 
or his or her defense counsel alleges that the defendant's pre- 
trial confession was obtained illegally, the court shall also con- 
duct an investigation. 

Article 6: If a defendant or his or her defense counsel alleges 
that the defendant's pretrial confession was obtained illegally, 
the court shall request that he or she provide relevant leads or 
evidence with respect to the alleged illegal obtaining of evi- 
dence, such as the person (s), time, place, manner, and con- 
tent. 

Article 7: If, upon investigation, the court has questions about 
the legality of the way the defendant's pretrial confession was 
obtained, the prosecutor shall provide interrogation tran- 
scripts, original audio or video recordings of the interrogation 
or other evidence and request that the court notify other indi- 
viduals present at the interrogation or other witnesses to pro- 
vide testimony before the court. If it is still not possible to 
eliminate suspicion of coerced confession, [the procuratorate 
shall] request that the court notify the interrogator(s) to pro- 
vide testimony before the court and confirm that the confes- 
sion was obtained legally. If the prosecutor cannot provide evi- 
dence at the time of the hearing, he or she may recommend 
that the court postpone the trial proceedings in accordance 
with Article 165 of the Criminal Procedure Law. 

Having been notified in accordance with the law, interrogators 
or other individuals shall testify before the court. 

If the prosecutor submits an officially sealed [written] explana- 
tion that has not been signed or sealed by the interrogator (s) 
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concerned, the document may not serve as evidence that the 
evidence was obtained legally. 

Prosecution and defense may cross-examine evidence and 
carry out debate with regard to the question of whether the 
defendant's pretrial confession was obtained legally. 

Article 8: If the court has questions about the evidence submit- 
ted by either the prosecution or defense, it may adjourn the 
proceedings and conduct investigation and verification of the 
evidence. If necessary, the court may notify the procurator or 
defense counsel to be present. 

Article 9: If, in the course of the trial, the prosecutor recom- 
mends postponement of the trial proceedings in order to sub- 
mit new evidence or conduct additional investigation, the 
court should agree. 

If the defendant or his or her defense counsel requests [that 
the court] notify an interrogator, other individuals present at 
the time of interrogation, or other witnesses to appear in court 
and the court determines it to be necessary to do so, the court 
may announce postponement of the trial proceedings. 

Article 10: Following the court's investigation, the defendant's 
pretrial confession may be read in court and subjected to 
cross-examination under one of the following circumstances: 

(1) The defendant or his or her defense counsel do 
not provide leads or evidence of illegally obtained ev- 
idence; 

(2) The defendant or his or her defense counsel has 
provided leads or evidence of illegally obtained evi- 
dence, [but] the court has no questions about the le- 
gality of the way the defendant's pretrial confession 
was obtained; 

(3) The prosecutor provides credible and sufficient 
evidence that is able to eliminate [questions about 
whether] the defendant's pretrial confession was ob- 
tained illegally. 

A defendant's pretrial confession that is read in court should 
be considered together with the defendant's statement in 
court and other evidence before determining whether it may 
serve as the basis for conviction. 
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Article 11: If the prosecutor does not provide evidence to con- 
firm the legality of the defendant's pretrial confession, or the 
evidence provided is not credible or sufficient enough, that 
confession may not serve as a basis for conviction. 

Article 12: If a defendant or his or her defense counsel alleges 
that the defendant's pretrial confession was obtained illegally 
and the people's court of first instance does not investigate 
[the allegation] and uses the defendant's pretrial confession 
as a basis for conviction, the people's court of second instance 
shall conduct an investigation into whether the defendant's 
pretrial confession was obtained legally. If the procurator does 
not provide evidence to confirm [legality] or the evidence pro- 
vided is not credible or sufficient enough, the defendant's 
confession may not be used as a basis for conviction. 

Article 13: If, in the course of the trial, the procurator, the 
defendant, or his or her defense counsel alleges that written 
testimony of a witness who has not appeared in court or a writ- 
ten statement by a victim who has not appeared in court was 
obtained illegally, the party who submitted the evidence shall 
verify that the evidence was obtained legally. 

With regard to the evidence mentioned in the preceding para- 
graph, the court should carry out an investigation with refer- 
ence to the relevant provisions of these rules. 

Article 14: If material or documentary evidence is obtained in 
a manner that clearly violates the law and may have an impact 
on the fairness of an adjudication, redress or some reasonable 
explanation should be made, otherwise that material or docu- 
mentary evidence may not serve as a basis for conviction. 

Article 15: These rules are effective from July 1, 2010. 

IV. Rules Concerning Questions About Examining and 
Judging Evidence in Death Penalty Cases 

In order to handle death penalty cases, punish crime, and 
protect human rights with fairness and caution and in accor- 
dance with the law, these rules are established in accordance 
with the provisions of the Criminal Procedure Law of the PRC 
and other relevant legal provisions and in combination with 
legal practice. 
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A. General Provisions 

Article 1 : The Criminal Law and Criminal Procedure Law must 
be strictly implemented in handling death penalty cases in or- 
der to ensure the cases' quality and that the facts are clear, the 
evidence is credible and sufficient, procedures are legal, and 
the law is applied correctly. 

Article 2: The facts used to determine guilt in a case must be 
based on evidence. 

Article 3: [Police] investigators, procurators, and judicial of- 
ficers shall stringently obey legal procedure and fully and ob- 
jectively collect, examine, verify, and make determinations 
about evidence. 

Article 4: Only evidence that has been examined and verified 
to be true through an investigation process in court involving 
presentation, identification, and cross-examination may be 
used as a basis for conviction and determining sentence. 

Article 5: In death penalty cases, determination of the facts of 
the defendant's crime must be based on credible, abundant 
evidence. 

Credible, abundant evidence means: 

(1) All of the facts used to convict and determine sen- 
tence are proven by evidence; 

(2) Each item of evidence used in conviction must 
have undergone a legal process [by which it is] ex- 
amined and verified to be true; 

(3) There is no contradiction between items of evi- 
dence or between an item of evidence and the facts 
of the case, unless the contradiction can be reasona- 
bly ruled out; 

(4) In cases involving offenses committed jointly, a 
defendant's position and role [in the crime] have 
been fully examined; 

(5) The process of determining the facts of the case 
based on evidence comports with logic and empirical 
rules, and the conclusion drawn from the evidence is 
the only one [possible] . 

In handling death penalty cases, proof of each of the following 
facts must be based on credible, abundant evidence: 
(1) [Whether] the crime charged was committed; 



748 



INTERNATIONAL LAW AND POLITICS [Vol. 43:739 



(2) [Whether] a defendant committed the criminal 
act and the time, place, manner, consequence, and 
other details of the criminal act committed by that 
defendant; 

(3) Circumstances regarding a defendant's identity 
that have an influence on conviction; 

(4) [Whether] the defendant possesses criminal re- 
sponsibility; 

(5) The defendant's culpability; 

(6) Whether the offense was committed jointly and 
what the defendant's position and role was in that 
joint offense; 

(7) Facts warranting heavier punishment for the de- 
fendant. 

B. Examination and Determination of Different Types of Evidence 
1. Physical and Documentary Evidence 

Article 6: In examining physical or documentary evidence, em- 
phasis shall be placed on the following: 

(1) Whether the physical evidence is the original ob- 
ject or the documentary evidence is the original doc- 
ument; whether photographs, video recordings, or 
replicas of physical evidence or duplicates or facsimi- 
les of documentary evidence match the original items 
or documents; whether physical or documentary evi- 
dence has been identified and verified; whether pho- 
tographs, video recordings, or replicas of physical evi- 
dence or duplicates or facsimiles of documentary evi- 
dence were reproduced by more than two people; 
whether the producer has a signed, written explana- 
tion concerning the production process and the loca- 
tion of the original document or item; 

(2) Whether the procedure and methods of collec- 
tion for physical or documentary evidence are in 
compliance with the law and relevant regulations; 
whether physical or documentary evidence that was 
obtained through on-scene investigation, inspection, 
search, or confiscation have corresponding records 
or invoices; whether the records or invoices are 
signed by [police] investigators, the persons who pos- 
sessed the items, and witnesses, and whether an ex- 
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planation is provided if the signature of the person 
who possessed the items is absent; whether the distin- 
guishing features, number, quality, and names of the 
items are clearly described; 

(3) Whether physical or documentary evidence was 
damaged or altered in the process of collection, stor- 
age, or authentication; 

(4) Whether physical or documentary evidence has 
any relation to the facts of a case. Whether biological 
evidence, traces, or items left at the scene and related 
to the crime, such as bloodstains, fingerprints, hair 
samples, or bodily fluids, that satisfy the conditions 
for testing have undergone DNA testing, fingerprint 
analysis, or other testing methods, and whether they 
have been determined to match relevant biological 
samples, biological characteristics, or items from the 
defendant or victim; 

(5) Whether all physical or documentary evidence re- 
lated to the facts of a case has been collected in full. 

Article 7: If any bloodstains, fingerprints, footprints, handwrit- 
ing samples, hair samples, bodily fluids, human organs, or 
other traces or items possibly related to the facts of a case are 
discovered through on-scene investigation, inspection, or 
search and either ought to have been recovered but were not 
or ought to have been tested but were not, with the result be- 
ing that there remain doubts about the facts of the case, the 
people's court shall explain the situation to the people's 
procuratorate, and the people's procuratorate may addition- 
ally collect or obtain evidence and produce a reasonable ex- 
planation or return the case to the investigating organ to con- 
duct additional investigation or obtain relevant evidence. 

Article 8: Physical evidence used as a basis for conviction 
should be the original item. Only when the original item is 
inconvenient to transport or difficult to preserve, or, in accor- 
dance with the law, must be kept in storage or disposed of by 
the relevant department or returned may a photo or video re- 
cording be shot or a replica produced that reflects the original 
likeness or content. A photograph, video recording, or replica 
of physical evidence may serve as a basis for conviction only 
after having been compared with the original item and found 
to have no errors, subjected to authentication as true, or un- 



750 



INTERNATIONAL LAW AND POLITICS [Vol. 43:739 



dergone some other method able to prove it to be a true 
[copy]. Any photograph, video recording, or replica that does 
not reflect the original likeness and distinguishing features of 
the original may not serve as a basis for conviction. 

Documentary evidence used as a basis for conviction should be 
the original item. Duplicates or facsimiles may only be used 
when there is real difficulty in obtaining the original docu- 
ment. Duplicates or facsimiles of documentary evidence may 
serve as the basis for conviction only after having been com- 
pared with the original items and found to have no errors, sub- 
jected to authentication as true, or undergone some other 
method able to prove it to be a true [copy]. Any documentary 
evidence that has been altered or shows traces of alteration 
that cannot be reasonably explained or any duplicate or fac- 
simile of documentary evidence that does not reflect the origi- 
nal document and its content may not serve as a basis for con- 
viction. 

Article 9: Any physical or documentary evidence obtained 
through on-site investigation, inspection, search, or confisca- 
tion that is not accompanied by a record of on-site investiga- 
tion or inspection, a search record or record of requisition, or 
an invoice of items confiscated may not serve as a basis for 
conviction if its origins cannot be verified. 

If there are any of the following flaws in the procedures or 
methods used to collect physical or documentary evidence, 
[the evidence in question] may be used if the relevant officer 
rectifies [the error] or provides a reasonable explanation: 

(1) For physical or documentary evidence that has 
been collected or obtained, the record of on-site in- 
vestigation or inspection, search record, record of 
requisition, or invoice of items confiscated is not 
signed by the investigator, the person who possessed 
the items, or witness, or the distinguishing features, 
number, quality, or names of the items are not clearly 
described; 

(2) For photographs, video recordings, or replicas of 
physical evidence or duplicates or facsimiles of docu- 
mentary evidence that have been collected or ob- 
tained, there is no notation that they have been 
checked against the original items and found to be 
identical, the time of production is not noted, or the 
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signature (chop) of the person (unit) from whom 
[the evidence] was collected or obtained is missing; 

(3) Photographs, video recordings, or replicas of 
physical evidence or duplicates or facsimiles of docu- 
mentary evidence do not have a written explanation 
from the person who produced them about the pro- 
duction process and the location of the original doc- 
ument or item or that explanation has not been 
signed. 

(4) There are other flaws in the procedures or meth- 
ods [used to] collect physical or documentary evi- 
dence. 

If there are questions about the source of or collection proce- 
dures for physical or documentary evidence and no reasonable 
explanation is given, that physical or documentary evidence 
may not serve as a basis for conviction. 

Article 10: Physical or documentary evidence that satisfies the 
conditions for identification should be identified by a party to 
the case or a witness, or, if necessary, submitted for authentica- 
tion. 

2. Witness Testimony 

Article 11: In examining witness testimony, emphasis shall be 
placed on the following: 

(1) Whether the testimony is [based on] the direct 
perception of the witness; 

(2) Whether at the time given the testimony of the 
witness might be influenced by his or her age, cogni- 
tive level, capability of recollection and expression, or 
physiological or psychological state; 

(3) Whether the witness has an interest with respect 
to a party in the case or the outcome of the case; 

(4) Whether the testimony was obtained using proce- 
dures and methods in compliance with the law and 
relevant regulations; whether violence, threats, in- 
ducements, deception, or other illegal methods of 
obtaining evidence were used; whether there were vi- 
olations of regulations requiring witnesses to be ques- 
tioned individually; whether the transcript was 
checked for accuracy by the witness and a signature 
(chop) or fingerprint affixed; whether in questioning 
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a juvenile witness his or her legal representative was 
called to appear and whether the legal representative 
did appear or not; 

(5) Whether the witness testimony corroborates 
other testimony or evidence or whether there are 
contradictions; 

Article 12: Witness statements obtained through violence, 
threats, or other illegal means may not serve as a basis for con- 
viction. 

Testimony by witnesses who are clearly under the influence of 
alcohol, narcotics, or psychotropic drugs such that they cannot 
properly express themselves may not serve as a basis for convic- 
tion. 

Witness testimony involving conjecture, opinion, or inference 
may not be used as evidence, except empirical judgments 
based on daily life that accord with the facts. 

Article 13: The following kinds of witness testimony may not 
serve as a basis for conviction: 

(1) Testimony obtained without questioning wit- 
nesses individually; 

(2) Written testimony that was not checked for accu- 
racy by the witness and a signature (chop) or finger- 
print affixed; 

(3) Questioning of a deaf-mute or a member of an 
ethnic minority or foreigner who does not under- 
stand the local common vernacular or written lan- 
guage, when a translator should have been provided 
but was not. 

Article 14: If there are any of the following flaws in the proce- 
dures or methods used to obtain witness testimony, [the testi- 
mony in question] may be used if the relevant officer rectifies 
[the error] or provides a reasonable explanation: 

(1) The [record] does not provide the name of the 
questioner, recorder, or legal representative or the 
start and stop time or place of the interview; 

(2) The location where the witness was interviewed 
does not comply with regulations; 

(3) The interview record does not note that the wit- 
ness was told that he or she should give a truthful 
statement and that intentionally giving false testi- 
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mony or withholding evidence of a crime is punisha- 
ble under the law; 

(4) Interview records show that the same interviewer 
was interviewing a different witness at the same time. 
Article 15: Under the following circumstances, the people's 
court should call a witness to give testimony before the court. 
Written testimony from a witness who has been summoned in 
accordance with the law but who does not testify in court may 
not serve as a basis for conviction if there is no way to verify it 
under cross examination: 

(1) The people's procuratorate and the defendant 
and his or her defense counsel disputes the testimony 
of a witness and that witness testimony [will have] a 
major impact on conviction or sentencing; 

(2) Others the people's court determines should ap- 
pear in court to give testimony. 

When the testimony of a witness in court contradicts his or her 
pretrial testimony, if the witness can provide a reasonable ex- 
planation in court for recanting his or her [earlier] testimony 
and there is related evidence to corroborate it, [the court] 
should accept the testimony given in court. 

[The court] should listen to the opinions of the procurator 
appearing in court and the defendant and his or her defense 
counsel regarding the written testimony of a witness who does 
not appear in court and make a general determination in con- 
sideration of other evidence. If contradictions appear in the 
written testimony of a non-appearing witness and those contra- 
dictions cannot be ruled out and there is no corroborating evi- 
dence, [the testimony] may not serve as a basis for conviction. 

Article 16: When witness testimony concerns state secrets or 
individual privacy, it should be kept secret. 

When a witness testifies in court, the people's court may, if 
necessary, take protective measures such as restricting the pub- 
lication of the identity of the witness, limiting questioning, 
shielding the face, or altering the voice. 

3. Victim Statements 

Article 17: The aforementioned provisions for witness testi- 
mony should be applied as relevant for the examination and 
determination of victim statements. 
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4. Defendant Declarations and Defense Statements 

Article 18: In examining a defendant's declarations and de- 
fense statement, emphasis shall be placed on the following: 

(1) Whether the time and place of the interrogation 
and identity of the interrogator was, at the time of 
interrogation, in compliance with the law and rele- 
vant regulations; whether there were fewer than two 
investigators interrogating the defendant; whether 
defendants were interrogated individually; 

(2) Whether the interrogation record was produced 
and revised in compliance with the law and relevant 
regulations; whether the interrogation record noted 
the start and stop times and location of the interroga- 
tion; whether at the first interrogation the defendant 
was told of his or her procedural rights such as [the 
rights] to request recusal or engage a lawyer; whether 
the defendant checked [the interrogation record] 
for accuracy and affixed a signature (chop) or finger- 
print; whether fewer than two interrogators signed 
[the interrogation record]; 

(3) Whether a person proficient in sign language or 
a translator is present for interrogations of individu- 
als who are deaf-mute, ethnic minorities, or foreign- 
ers; whether, in an interrogation of a juvenile accom- 
plice, his or her legal representative was called to ap- 
pear and whether or not the legal representative did 
appear; 

(4) Whether a defendant's declaration was obtained 
through illegal means such as coercing confession; if 
necessary, [the court] may request a defendant's 
medical examination records from the time of entry 
in the detention center; 

(5) Whether a defendant's declarations have been 
consistent or, if the statements have changed, 
whether reasons for the changes were given; whether 
all of the defendant's declarations and defense state- 
ments have been included in the case file; and, if all 
of the declarations and defense statements that 
ought to be in the file are not, whether an explana- 
tion has been provided; 
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(6) Whether the defendant's defense statement com- 
ports with the circumstances of the case and common 
sense, or whether there are contradictions; 

(7) Whether the defendant's declaration and defense 
statement is consistent with the declarations and de- 
fense statements of co-defendants, or whether there 
are contradictions. 

In the aforementioned situations, if the investigating organ 
has provided audiovisual documentation, it ought to be ex- 
amined in combination [with the relevant declarations]. 

Article 19: If a defendant's declaration has been obtained 
through use of illegal means such as coercing confession, it 
may not serve as a basis for conviction. 

Article 20: Defendant declarations may not serve as a basis for 
conviction under the following circumstances: 

(1) The interrogation transcript has not been 
checked for accuracy by the defendant and a signa- 
ture (chop) or fingerprint affixed; 

(2) Interrogation of a person who is deaf-mute or 
does not understand the local common vernacular or 
written language without providing the required per- 
son proficient in sign language or a translator. 

Article 21: If there are any of the following flaws in the interro- 
gation record, it may be used if the relevant officer rectifies 
[the error] or provides a reasonable explanation: 

(1) The interrogation times, interrogators' names, or 
name of the legal representative are recorded in er- 
ror or there are contradictions; 

(2) The interrogators did not sign their names; 

(3) The record of the first interrogation does not 
note that the person being interrogated was in- 
formed of his or her procedural rights. 

Article 22: [The court] should examine a defendant's declara- 
tion and defense statement in consideration of all of the evi- 
dence submitted by the prosecution and defense as well as all 
of the defendant's declarations and defense statements. 

If a defendant's pretrial declarations are consistent but he or 
she retracts the declaration during the trial proceeding with- 
out providing a reasonable explanation for the retraction or if 
the defense statement contradicts the totality of the the evi- 
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dence in the case, when the pretrial declaration is corrobo- 
rated by other evidence [the court] may accept the defen- 
dant's pretrial declaration as reliable. 

If a defendant has repeatedly changed his or her pretrial dec- 
laration or defense statement but admits guilt during the trial 
proceeding, [the court] may accept the declaration made at 
trial as reliable if there is other evidence that can corroborate 
that declaration. If a defendant has repeatedly changed his or 
her pretrial declaration or defense statement and does not ad- 
mit guilt during the trial proceeding, without other evidence 
to corroborate the pretrial declaration [the court] may not ac- 
cept the declaration made at trial as reliable. 

5. Expert Opinions 

Article 23: In examining expert opinions, emphasis shall be 
placed on the following: 

(1) Whether the expert should have recused himself 
or herself but did not; 

(2) Whether the expert and his or her organization 
possess legal qualifications; 

(3) Whether the expert evaluation procedures were 
in compliance with the law and relevant regulations; 

(4) Whether the [processes for] sourcing, obtaining, 
storing, and transporting the specimen were in com- 
pliance with the law and relevant regulations; 
whether the record of how the evidence was obtained 
or the invoice of items seized is in order; whether the 
specimen is sufficient and reliable; 

(5) Whether the procedures, methods, and analytical 
process [used in] the expert evaluation satisfy the re- 
quired professional inspection and evaluation proce- 
dures and techniques; 

(6) Whether the formal criteria for the expert evalua- 
tion have been satisfied; whether the explanation in- 
cludes identification of the subject for evaluation, the 
party requesting the evaluation, the institution con- 
ducting the evaluation, the evaluation requirements, 
the evaluation process, the inspection methods, and 
the date of the certification report; whether the ex- 
pert institution has affixed the appropriate chop and 
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the expert conducting the certification has signed 
[the report] and affixed a chop; 

(7) Whether the expert opinion is clear; 

(8) Whether the expert opinion is relevant to a fact 
of the case needing to be proven; 

(9) Whether the expert opinion contradicts other ev- 
idence; whether the expert opinion contradicts the 
inspection record or relevant photographs; 

(10) Whether relevant persons were notified of the 
expert opinion [results] in a timely manner in accor- 
dance with the law; whether the parties to the case 
dispute the expert opinion. 

Article 24: Expert opinions may not serve as a basis for convic- 
tion under the following circumstances: 

(1) The expert institution lacks the legal qualifica- 
tions and capacity or the matter for certification ex- 
ceeds the institution's area of expertise or capabili- 
ties; 

(2) The expert lacks the legal qualifications and ca- 
pacity, lacks the relevant professional technical skills 
or job title, or violates the regulations on recusal; 

(3) There are errors in the evaluation procedures or 
methods; 

(4) The expert opinion has no relevance to the sub- 
ject needing confirmation; 

(5) The subject being evaluated is not the same as 
the specimen or sample that was sent for inspection; 

(6) The source of the specimen or sample sent for 
inspection is unclear or was contaminated such that 
it does not meet the conditions for evaluation; 

(7) There are violations of specific evaluation stan- 
dards; 

(8) The expert report lacks a signature or chop; 

(9) Other violations of relevant regulations. 

If there are questions about an expert opinion, the people's 
court should call on the expert to give testimony in court or 
prepare an appropriate explanation, or it may also order addi- 
tional evaluation or a new evaluation. 
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6. Records of On-Site Investigation and Inspection 

Article 25: In examining records of on-site investigation and 
inspection, emphasis shall be placed on the following: 

(1) Whether the on-site investigation or inspection 
was conducted in accordance with the law; whether 
the record was produced in compliance with the re- 
quirements of the law and relevant regulations; 
whether the officers conducting the on-site investiga- 
tion or inspection and witnesses signed the report or 
affixed their chops; 

(2) Whether the record of on-site investigation or in- 
spection is complete, detailed, accurate, and stan- 
dard in format; whether the subject, time, place, per- 
sons on the scene, scene location, and surrounding 
environment of an on-site investigation or inspection 
are recorded accurately; whether the location and 
characteristics of the scene, items, individuals, and 
corpses, as well as the process of on-site investigation 
or inspection are accurately recorded; whether the 
written description matches physical objects or draw- 
ings, video recordings, or photos; whether the man- 
ner and methods used to fix [the location] of evi- 
dence is scientific and standard; whether the crime 
scene, items, or traces were damaged or fabricated 
and whether the crime scene was in its original state; 
whether distinguishing features or injuries of individ- 
uals were disguised or altered; 

(3) When additional on-site investigation or inspec- 
tion is carried out, whether there are contradictions 
with [earlier] investigations and whether reasons can 
be provided to explain the need for additional on-site 
investigation or inspection; 

(4) Whether the record of on-site investigation or in- 
spection corroborates or contradicts other evidence, 
such as the defendant's declaration, the victim's state- 
ment, or the expert opinion. 

Article 26: If a record of on-site investigation or inspection 
clearly does not comply with the law and relevant regulations 
and no reasonable explanation is provided, it may not be used 
as evidence. 
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If a record of on-site investigation or inspection does not list 
any witnesses, if the investigating officer (s) or witnesses did 
not sign [the record] or affix a chop, or if the investigating 
officer (s) violated the regulations on recusal, [the court] 
should consider other evidence in the case in examining the 
authenticity and relevance [of the record in question] . 

7. Audiovisual Materials 

Article 27: In examining audiovisual materials, emphasis shall 
be placed on the following: 

(1) Whether the source of the audiovisual materials 
is legal and whether threats, inducements, or other 
violations of the law and relevant regulations were 
used against the party in the course of production; 

(2) Whether the identity of the producer or the pos- 
sessor and the time, place, and conditions of produc- 
tion are clearly stated; 

(3) Whether [the material] is the original or, if a re- 
production, how many copies there are; if the audio- 
visual material obtained is a reproduction, whether 
an explanation is provided regarding the inability to 
obtain the original, the process of reproduction, and 
the location of the original; whether the signature or 
chop of the reproducer and the person in possession 
of the original audiovisual material [has been pro- 
vided] ; 

(4) Whether the content and production process are 
authentic or whether [the material] has undergone 
rearrangement, addition, deletion, editing or other 
fabrication or alteration; 

(5) Whether the content is relevant to the facts of the 
case. 

If there are questions about audiovisual materials, an expert 
evaluation should be conducted. 

The authenticity and relevance of audiovisual materials should 
be examined in consideration of other case evidence. 

Article 28: Audiovisual materials may not serve as a basis for 
conviction under the following circumstances: 
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(1) The authenticity of the audiovisual materials can- 
not be established following examination or expert 
evaluation; 

(2) There is dispute about the production of the au- 
diovisual materials or the time, place, and manner 
with which they were obtained and no reasonable ex- 
planation or requisite proof can be provided. 

8. Other Provisions 

Article 29: In examining electronic evidence such as electronic 
mail, electronic data exchange, online chat transcripts, blogs, 
mobile telephone text messages, or electronic signatures or 
domain names, emphasis shall be placed on the following: 

(1) Whether electronic evidence stored on a storage 
medium such as a computer disk or CD has been sub- 
mitted together with the printed version; 

(2) Whether the time, place, target, producer, pro- 
duction process, and equipment for the electronic ev- 
idence is clearly stated; 

(3) Whether production, storage, transfer, access, 
collection, and presentation [of the electronic evi- 
dence] were carried out legally and whether individu- 
als obtaining, producing, possessing, and witnessing 
the evidence affixed their signature or chop; 

(4) Whether the content is authentic or whether it 
has undergone cutting, combination, tampering, or 
augmentation or other fabrication or alteration; 

(5) Whether the electronic evidence is relevant to 
the facts of the case. 

If there are questions about electronic evidence, an expert 
evaluation should be conducted. 

The authenticity and relevance of electronic evidence should 
be examined in consideration of other case evidence. 

Article 30: Under the following circumstances, identification 
[of evidence] arranged by the investigating organ shall be 
carefully examined and may not serve as a basis for conviction 
if their authenticity cannot be verified: 

(1) The identification was not conducted under the 
direction of the investigating officer (s); 
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(2) The person doing the identification was shown 
the target of identification beforehand; 

(3) Persons doing the identification did not carry out 
the identification process individually; 

(4) Except specifically in the identification of corpses 
and locations, the identification target was not placed 
in the midst of other targets with similar distinguish- 
ing characteristics, or the number of targets provided 
for identification did not comply with regulations; 

(5) The person doing the identification was clearly 
given a hint or there is suspicion that he or she was 
instructed about what to identify. 

Identification results may be used as evidence under the fol- 
lowing circumstances if the relevant officer rectifies [the er- 
ror] or provides a reasonable explanation: 

(1) The identification was directed by fewer than two 
investigators; 

(2) The person doing the identification was not 
asked detailed questions about specific distinguishing 
characteristics of the identification target; 

(3) No standardized identification record was pro- 
duced specifically to document the process and re- 
sults of identification or the investigator (s), person 
doing the identification, or witness did not sign or 
affix a chop to the identification record; 

(4) The identification record is too simple, with only 
results and no [record of the] process; 

(5) The case file has only the identification record 
and no photos or video of the investigation target, so 
that there is no way to know whether the identifica- 
tion was authentic. 

Article 31: In examining documents such as the investigating 
organ's record of how a case was solved, it should be noted 
whether the explanatory document is signed by the officer (s) 
in charge and the chop of the organ in charge affixed. 

If there are questions about how a case was solved or there are 
questions about the basis by which suspicion of a defendant 
was determined to be major, additional explanation from the 
investigating organ shall be requested. 
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C. General Examination and Use of Evidence 

Article 32: The probative force of evidence shall be examined 
and judged in combination with the specifics of the case, the 
degree of relevance between each item of evidence and the 
fact to be proven, and the relationship between items of evi- 
dence. 

Only pieces of evidence that are intrinsically related, that to- 
gether point toward a fact to be proven, and that reasonably 
rule out contradictions may serve as a basis for conviction. 

Article 33: If no direct evidence exists to prove that a criminal 
act was committed by the defendant, the defendant may still 
be convicted if the following conditions are met: 

(1) Indirect evidence to be used as the basis for con- 
viction has been examined and verified to be true; 

(2) Indirect evidence to be used as the basis for con- 
viction is mutually corroborating, there are no con- 
tradictions that cannot be ruled out or questions that 
cannot be explained; 

(3) Indirect evidence to be used as the basis for con- 
viction forms a complete body of proof; 

(4) The facts of the case established by the indirect 
evidence lead to only one conclusion and can rule 
out all reasonable doubt; 

(5) The reasoning with which the indirect evidence is 
used comports with logic and empirical judgment. 

Extreme caution should be used in imposing the death pen- 
alty for a conviction based on indirect evidence. 

Article 34: Deeply concealed physical or documentary evi- 
dence uncovered through a declaration or identification made 
by the defendant may [be used] to convict if it is corroborated 
by other evidence proving the fact of the crime and the possi- 
bility that the statement was based on collusion, coercion, or 
inducement can be ruled out. 

Article 35: Physical, documentary, and other evidence col- 
lected by the investigating organ using special investigative 
measures in accordance with relevant regulations may serve as 
a basis for conviction if the court has verified it to be true. 

The court shall, in accordance with the law, not reveal proce- 
dures and methods [used in] special investigative measures. 
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Article 36: Once the defendant has been convicted, the peo- 
ple's court should examine the following circumstances having 
an influence on sentencing, in addition to those that are speci- 
fied by law: 

(1) The cause of the crime; 

(2) Whether the victim was at fault and the degree of 
fault and whether [the victim] was responsible for ex- 
acerbating a conflict and the degree of responsibility; 

(3) Whether the defendant's immediate family mem- 
bers assisted in apprehending the defendant; 

(4) The defendant's normal behavior and whether 
he or she has shown remorse; 

(5) Whether the victim filed an associated civil suit 
for compensation and whether the victim or the vic- 
tim's immediate family have shown understanding to- 
ward the defendant; 

(6) Other circumstances influencing sentencing. 

If there are circumstances that warrant lenient or reduced 
punishment as well as circumstances that warrant heavier pun- 
ishment, [the court] shall consider the circumstances in their 
entirety in accordance with the law. 

If circumstances warranting lenient or reduced punishment 
cannot be ruled out, extreme care should be used in imposing 
the death penalty. 

Article 37: Evidence should be used with care in the following 
circumstances and accepted as reliable if other evidence can 
corroborate it: 

(1) Statements, testimony, or declarations made by 
victims, witnesses, or defendants who are physically or 
mentally handicapped, who have definite difficulty in 
understanding or expression with respect to the facts 
of the case but who have not [fully] lost their ability 
to understand and express themselves properly; 

(2) Testimony benefiting a defendant given by a wit- 
ness who is a relative or having other close ties to that 
defendant, or testimony harmful to a defendant 
given by a witness having a conflict of interest with 
that defendant. 

Article 38: If the court has questions about evidence, it may 
call on the appointed procurator or the defendant and his or 
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her defense counsel to produce additional evidence or pro- 
vide an explanation. If it is necessary to conduct verification, 
[the court] may call a recess in order to investigate and verify 
evidence. If the court conducts an external investigation 
outside the courthouse, it may, if necessary, call on the ap- 
pointed procurator and defense counsel to be present. If ei- 
ther the appointed procurator or the defense counsel or both 
parties are not present, the court's record shall become part of 
the case file. 

The court may solicit opinions from the appointed procurator 
and defense counsel regarding evidence supplemented by the 
people's procuratorate or defense counsel or obtained 
through the court's external investigation and verification. If 
the two sides are not in agreement and one side requests that 
the court hold a hearing to investigate, the court shall hold a 
hearing. 

Article 39: If a defendant and his or her defense counsel claim 
[that the defendant] voluntarily surrendered but the relevant 
organ has not established this fact, [the court] shall request 
that the relevant organ provide documentation or request that 
the relevant personnel testify and judge, in consideration of 
other evidence, whether [the claim of] surrender is valid. 

If there is incomplete documentation to prove whether or 
how a defendant assisted in the apprehension of other co- 
defendants such that it is impossible to determine whether the 
defendant rendered meritorious service, [the court] shall re- 
quest that the relevant organ provide documentation or re- 
quest that the relevant personnel testify and judge, in consid- 
eration of other evidence, whether [the claim of] meritorious 
service is valid. 

If a defendant reported or exposed crimes committed by an- 
other person, [the court] should examine whether or not the 
veracity [of the report] has been investigated; if it has not been 
investigated, it shall be investigated at once. 

If there is incomplete documentation to prove whether the de- 
fendant is a repeat offender, [the court] shall request the rele- 
vant organ provide documentation. 

Article 40: Generally, [the court] shall use household registra- 
tion records as a basis of proof in examining whether a defen- 
dant was at least 18 years old at the time the crime was commit- 
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ted. If there is a dispute over the household registration 
records and investigation finds there to be valid documenta- 
tion of birth or testimony from an uninterested party confirm- 
ing that the defendant was not at least 18 years old, [the court] 
should find that the defendant was not 18 years old. If there is 
no household registration record or documentation of birth, 
[the court] shall make a general judgment based on census 
records, testimony from an uninterested party, or other evi- 
dence; if necessary, [the court] may conduct an investigation 
of skeletal age and use the results as a reference in judging the 
defendant's age. 

When contradictions between items of evidence cannot be 
ruled out and there is insufficient evidence to prove that a de- 
fendant was at least 18 years old at the time the alleged crime 
was committed, if there is truly no way to determine [the truth, 
the court] may not determine that he or she was at least 18 
years old. 

Article 41: These rules take effect on July 1, 2010. 



